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BALDWIN TOWNSHIP
SPECIAL TOWN BOARD MEETING

July 24, 2007
Notice is hereby given that the Town Board of Baldwin Township, Sherburne County, Minnesota, will hold a special board meeting on Tuesday, July 24, 2007, at 6:30 p.m. at the Baldwin Town Hall located at 30239 – 128th St., Princeton, MN for the preliminary consideration of allegations made against an individual subject to its authority.  The meeting was to be held as a closed session as required by Minnesota State Statute § 13.D.05, subdivision 2, but the person subject to the meeting has exercised his option to request the meeting be opened to the public.  As such, the meeting will be conducted as an open session, but public comment will not be allowed at the meeting.  The Town Board may take action at the meeting regarding the person’s employment with the Town.
Dated this 9th day of July, 2007.  Posted on July 9, 2007.
Present – Supervisors Jeff Dotseth, Lester Kriesel, Bryan Lawrence and Jim Oliver.  Supervisor Paul Vollkommer was present as a fire department employee.
Call to Order – The Baldwin Town Board special meeting was called to order at 6:33 p.m. by Chairman Bryan Lawrence.  
Pledge of Allegiance – All present recited the Pledge of Allegiance.
Hear and consider the allegations made against the employee and possibly take action as determined appropriate by the Town Board – The board and the attendees reviewed the memo received from township attorney, Troy Gilchrist.  The memo stated:
Date: 
July 24, 2007

To:
Baldwin Town Board

From:
Troy Gilchrist

Re:
Consideration of Allegations Made Against Firefighter Paul Vollkommer (“FF”)

The following provides some background for the Town Board to consider as it considers the request to approve the dismissal of the FF from the Department.  Before taking any action on this matter, the Town Board should consider the Decision Items listed below.

The fact the FF is also a Town Board Supervisor creates a conflict of interest resulting in a need for the person to not participate as a Town Board member in the meeting.  However, the FF or his representative will be given an opportunity to be heard by the Town Board regarding the allegations made against him.  The notice sent to the FF indicated that he would not be allowed to speak as to allegations he may wish to make against others on the Department.  Any such information, if he felt it had a bearing on this matter, could be submitted in writing prior to or at the meeting.  Also, the posted notice indicated the meeting was open to the public as the FF requested, but that public comment would not be taken.

Background

The Chief of the Northeast Sherburne Fire and Rescue Department (“Department”) has requested the Town Board approve the dismissal of the FF from the Department.  A timeline of the events regarding this matter, including those as stated by the Chief, is attached to this memo.

The Town Board has adopted a Handbook for the Department, the most current version of which was last revised on November 2006.

According to Section XIII of the Handbook, a leave of absence may be granted for periods ranging from 30 days to 6 months.  A firefighter placed on leave may request up to an additional 6 months of leave.  The Chief is not required to inform firefighters of the expiration of their leave.  A firefighter on leave for more than 6 months shall be required to have a physical agility test and prescribed refresher training (12 hours) before returning to service.  “The Fire Chief shall make the final determination as to whether members on leave of absence shall be allowed to return to active duty.”

The Handbook allows the dismissal of firefighters under certain circumstances.  In this case, the following steps required as part of the Handbook procedure related to the dismissal of a firefighter have occurred:

· The FF received a copy of the reasons the Chief provided in support of his request to dismiss the FF from the Department.
· The FF received notice of the meeting at which the Town Board would consider the allegations.  The notice indicated the FF would be given an opportunity to be heard regarding the allegations.
· The July 24, 2007 meeting constitutes the FF’s hearing regarding this matter for all purposes.

Decision Items

The Town Board has been asked to approve the dismissal of the FF from the Department.  The Town Board should consider the following questions as part of reviewing the request:

· Does the Town Board find the allegations made against the FF to be true?
· Does the Town Board need any additional information to fully consider the request to approval the dismissal of the FF?
· Does the Town Board find and determine the allegations made against the FF constitute “just cause” to dismiss the FF from the Department?

· For the purposes of the Handbook, just cause for dismissing a firefighter includes, but is not limited to, any of the following:

1. Incompetence or ineffective performance of duties.
2. Involvement in the commission of a misdemeanor involving moral turpitude, in the commission of any gross misdemeanor, or in the commission of any felony offense.
3. Violation of any lawful or official rule, regulation or order, or failure to obey any lawful direction made and given by a supervisor.
4. Intoxication on duty or the consumption of alcoholic beverages or performance altering prescription or non-prescription drugs while on duty.
5. Physical or mental defect, which, in the judgment of the appointing authority, incapacitates the employee from the proper performance of their duties (an examination by a licensed doctor may be required and imposed by the appointing authority).
6. Wanton use of offensive conduct or language toward the public, Department officers, Town board supervisors and/or fellow fire fighters.
7. Carelessness and negligence in the handling or control of municipality property.
8. Inducing or attempting to induce an officer or employee of the municipality to commit an unlawful act or to act in violation of any lawful and reasonable official regulation or order.

9. Deliberately filling or making a false report or official statement.

10. Proven dishonesty in the performance of duties.

11. Violations of the provisions of these policies.

· Has the FF or his representative presented any information that would lead the Town Board to believe dismissal is not appropriate in this case?

· Does the Town Board wish to approve the dismissal of the FF from the Department?

	Date
	Occurrence

	October 12, 2006
	Granted medical leave from the Dept. related to shoulder surgery.  Leave was granted until April 12, 2007

	March 13, 2007
	Asst. Chief personally informed the FF that his medical leave was coming to an end and the need to contact the Dept. regarding his status as a firefighter

	April 12, 2007
	Medical leave ended.  Asst. Chief left a voicemail for the FF on his cell phone regarding the need to contact the Dept. regarding the leave.

	April 13, 2007
	The FF did not contact the Dept. in response to the request.  Asst Chief was asked to again make contact with the FF.  Those attempts were unsuccessful.

	April 24, 2007
	Chief sent a memo to FF requesting a written response regarding his status with the Department by May 2, 2007 or he would ask the Town Board to dismiss him from the Dept.

	May 4, 2007
	Chief sent memo to Town Board Chairperson providing background on this matter and asking the Town Board to approve the dismissal of the FF from the Dept. since he did not respond to the request for clarification of his status. 

	May 21, 2007
	Letter sent by Town Clerk/Treasurer to FF informing him of the situation and indicating a closed meeting will be held on June 7, 2007 to review the allegations made and to consider the Chief’s request to dismiss the FF

	June 4, 2007
	FF indicated he could not attend the closed meeting and asked that it be postponed.  He also submitted a written request to have the meeting be open to the public.

	June 5, 2007
	The Town Board adopted a motion to cancel the June 7, 2007 meeting as requested by the FF and to reschedule it for July 24, 2007.  FF was in attendance at this meeting.

	July 9, 2007
	Notice of the rescheduled meeting was sent to the FF.  The notice indicated that it was being opened to the public as he requested.


Bryan Lawrence stated that the attorney has given the parameters of the meeting.  Paul Vollkommer stated that the town board has a policy in place regarding the township attorney attending a board meeting.  There was no board motion in place for the township attorney to attend this meeting.  Troy Gilchrist stated that the board has the ability to ratify things after the fact.  He would be happy to stay to participate and the town board can ratify at the next town board meeting.  Vollkommer stated that he did not make the motion, Lawrence did.  Vollkommer stated that if he knew the attorney would be present he would have brought his attorney.  Proceeding would be in violation of no board motion and it cannot be ratified at this meeting.  Gilchrist stated that he could be off the clock and, at the next board meeting, ratify and approve payment for the time spent this evening.  Lawrence stated that clarification had been made that he would not contact the attorney without board approval but no motion has been made about the attorney not attending board meetings.  Lawrence invited Gilchrist to stay or, if Gilchrist prefers, he is free to go.  Gilchrist stated that he will stay at the meeting. The clerk was instructed to find the town board minutes that pertained to board member access to the township attorney.  
A motion was made by Jeff Dotseth and seconded by Jim Oliver acknowledging that the township attorney is present and to let him participate in the meeting as intended.  Motion carried.

A motion was made by Paul Vollkommer to postpone until he has legal representation.  Bryan Lawrence stated that Vollkommer is not present as a board member at this meeting.  Vollkommer stated that he still is a board member.  

A motion was made by Jeff Dotseth and seconded by Lester Kriesel to review the township attorney memo.  Paul Vollkommer stated that Dotseth cannot supersede his motion.  Bryan Lawrence stated that Vollkommer is here as a fire department member and not a board member.  Troy Gilchrist stated that Vollkommer is present tonight only as it relates to his status on the fire department and it is a conflict in interest for Vollkommer to make issues.  Vollkommer stated that he is making the request since the town board violated their own motion by having an attorney present.  After additional discussion, the motion carried. 
Troy Gilchrist stated that this is a special meeting that had originally been a closed meeting but Paul Vollkommer requested that it be open.  The audience is welcome to be here.  Gilchrist recommends that the discussion remain between the board members and then let the firefighter (Vollkommer) respond.  The meeting is limited in scope and recommends no public participation or comments to be taken. Vollkommer is not serving as a town board member for this meeting and the meeting focus is on Vollkommer’s firefighter status.  Gilchrist recommends that the town board go through the “Decision Items” as listed on Gilchrist’s memo.  
Bryan Lawrence asked Paul Vollkommer if he had any comments for the town board.  Paul Vollkommer stated that he talked to Chief Torborg about his shoulder surgery.  He has seen a past history of giving leave of absences to other firefighters that have gone over their length of time.  He feels he is being targeted and is a victim of a hostile work environment and the department is treating one firefighter differently than the others.  He is stalling as long as possible to see how the fire department “would be” and he feels that the town board has not yet fixed the issues within the department.   Lawrence asked if Vollkommer has made a decision yet.  Vollkommer responded ‘no’.  Lawrence asked if he was intentionally stalling.  Vollkommer responded that he is not stalling.  Lawrence questioned if Vollkommer is avoiding talking to the chief and assistant chief.  Vollkommer responded that the chief did not call and he did talk to the assistant chief.  The board did discuss having a firefighter override the requirements at the last board meeting, which he feels is another example of preference.  He has been on the department since the beginning.  He drew the blueprints for the building, did the graphics for the trucks, flew people to locations to pick up tankers, had the 2nd highest attendance for daytime calls, tied for highest score for both Firefighter 1 and Firefighter 2 and was virtually the first one to run the pumps.  Lawrence questioned if Vollkommer was still undecided as to remaining on the department.  Vollkommer responded that he wished to remain on the department.  He went through over 200 hours without pay.  He had been told he would be immediately vested into the fire relief which was untrue.  Lawrence questioned if Vollkommer maintained his own pager while he was on leave.  Vollkommer responded ‘yes’.  Lawrence questioned if it was policy to turn in a pager while on leave.  Vollkommer responded ‘no, they only need the serial number’.    
Jim Oliver questioned if Vollkommer felt the chain of command was important in a fire department and if Vollkommer thought he was going through the chain of command or blindsiding people when he had put past articles in the paper.  Vollkommer responded that, as a supervisor, he needs to make things public.  Oliver stated that the discussion should have been with the chief first.  Troy Gilchrist reiterated that the he recommends that the board go through the allegations.  Jeff Dotseth requested that the board follow the attorney’s direction on how to conduct this meeting.  

Bryan Lawrence questioned if the “Decision Items” are board consensus or vote.  Paul Vollkommer stated that he wants it on record that the board denied his request for an attorney.  Lawrence questioned if an official response to Vollkommer’s request is needed.  Troy Gilchrist stated that the board chose not to postpone.  Lawrence stated that the original meeting had been rescheduled as there was a conflict with Vollkommer’s schedule.  The board had the option to maintain the meeting but opted to reschedule.  Vollkommer stated that there was no board motion to have an attorney present.  Dotseth questioned Vollkommer when he could have an attorney present.  Lawrence stated that he would like to proceed ahead.  Lester Kriesel stated that, with the way things are going, he would like to postpone to a later date.
A motion was made by Lester Kriesel and seconded by Jeff Dotseth to postpone this meeting until the board receives an answer from Paul Vollkommer as to when he can have an attorney present.  Dotseth stated that he would like to clarify that both Vollkommer’s attorney and the township attorney would be present.  Bryan Lawrence stated that this meeting had already been postponed due to Vollkommer.  Dotseth stated that he would like Troy Gilchrist’s opinion.  Gilchrist stated that it is up to the town board.  His opinion would be to proceed and make a decision tonight.  If the meeting is postponed, he would recommend that the board make it a continued meeting instead.  If it is not a continued meting the notices would have to be redone.  From a legal perspective, if a claim is made, it would not gain a lot of weight in court.  Whether Gilchrist is here or not does not preclude Vollkommer having his attorney present.  A friendly amendment was made by Bryan Lawrence and accepted by both Lester Kriesel and Jeff Dotseth that Vollkommer turn his pager in immediately as it is township property.  A friendly amendment was made by Jeff Dotseth that, if the meeting is rescheduled, that it would be a continuance of this meeting.  Dotseth then questioned if there would be a timeline for a continuance of this meeting with Gilchrist responding that the board should not delay as it is a general concern to get this matter cleaned up.  
Vollkommer stated that, in light of the discussion, would like Kriesel to retract his motion as he will waive the need for another meeting, he will live by the board’s decision and 
accept whatever verdict the board sees fit.  Lester Kriesel asked for the question to be called.  In favor of the motion: Kriesel and Dotseth.  Opposed to the motion: Oliver and Lawrence.  The motion failed due to a tie vote.
The town board reviewed and responded to the “Decision Items” from Troy Gilchrist’s memo.  
1) Does the town board find the allegations made against the firefighter to be true?

Troy Gilchrist stated that the failure of the firefighter to respond to be the issue.  Jeff Dotseth stated that it would be best for the assistant chief to verify and document that it is true.  Assistant Chief, Mike Rademacher, gave the following timeline: March 13, 2007: “At approximately 11:30 I talked to Paul outside of the townhall after election results were announced.  I informed Paul that his leave of absence was ending soon and he would need to let Chief Torborg know what if he planned on returning to the department or requesting additional leave.”  April 12, 2007: “After not hearing from Paul regarding his leave of absence I called his cell phone at 5:15 p.m.  His voice mail came on so I left him a message telling him that we had not yet heard from him regarding his leave and per our rules and regulations he needs to let us know what he plans on doing, whether it be to request additional leave or to come back to fulltime status.”  Paul Vollkommer asked Rademacher about the letter he had sent to Brian Torborg with Rademacher responding that the letter was sent after the town board had been requested by Torborg to dismiss Vollkommer.  Vollkommer responded that there have been other cases of extended leaves of absences with Rademacher responding that the dates have been verified.  Troy Gilchrist stated he would like to point out, as per the rules and regulations, that there has been a failure to respond and a failure to perform the duties as a firefighter and the chief has the discretion to allow back as a firefighter. This has been captured by the letter and not responding, not showing up, no willingness or desire to be back on the department and a lack of active participation in the department.  Rademacher stated Vollkommer said he had contact him, which is a blatant lie.  Bryan Lawrence reiterated “Decision Item” #1.  Upon voice vote, all in favor of the allegations made against the firefighter to be true.
2)  Does the town board need any additional information to fully consider the request to approve the dismissal of the firefighter?

Jeff Dotseth questioned the remedies that have been done to try to rectify this issue.  Have we tried to have communication with Paul Vollkommer?  Has he been cooperative to try to get resolution with the department?  Vollkommer responded that he wanted to know the direction the department was going in.  Bryan Lawrence questioned what attempts Vollkommer has made.  Vollkommer responded that the township attorney should be made aware of a hostile work environment.  Dotseth stated that there is documentation to show protocol was followed with the other firefighters that have been or are on leaves of absence.  Bryan Lawrence reiterated “Decision Item” #2.  Upon voice vote, all in favor of not needing additional information.  

3)  Does the town board find and determine the allegations made against the firefighter constitute “just cause” to dismiss the firefighter from the department?

Jeff Dotseth requested that Troy Gilchrist, with his interpretation of findings of fact, determine if the town board has enough information to constitute “just cause”.  Gilchrist responded that the “just cause” requirements are in the fire department handbook.  It is the town board’s task to consider if the allegations fall within one of those categories:  failure to respond and failure to perform the duties of a firefighter.  He would like the board to talk through these and make a determination.  Some of the “just cause” listings in the handbook do not apply.  On a legal basis, would it be okay legally to vote to dismiss this person?  His answer would be ‘yes’.  Bryan Lawrence reiterated “Decision Item” #3.  Upon voice vote, all in favor of having “just cause” to dismiss.  

4) Has the firefighter or his representative presented any information that would lead the town board to believe dismissal is not appropriate in this case?

Jeff Dotseth asked Troy Gilchrist if the town board would open up any additional liability to the township.  Gilchrist responded that certainly with allegations of “hostile work environment” and “treated differently”.  If he is dismissed he can make those claims.  Yes, exposing the township to liability.  Dotseth asked if Gilchrist see any liability with the information provided to him.  Gilchrist stated that he does not have the information provided to him about the department.  It is awfully easy to make those claims but he is not saying they are not accurate.  It is up to the town board to decide if Vollkommer had been treated so differently.  Dotseth asked Gilchrist to focus on this particular issue.  Gilchrist stated that the town board needs to speak to the chief regarding this issue at the next town board meeting.  To some degree, the board must rely on the chief to bring any issues forward. Bryan Lawrence reiterated “Decision Item” #4.  Upon voice vote, all in favor of not having information that would lead the board to believe dismissal is not appropriate in this case.

5) Does the town board wish to approve the dismissal of the firefighter from the department?

Troy Gilchrist stated that this should be by motion based on the record as a whole.  Jeff Dotseth asked Gilchrist if he believed he could approve dismissal of this firefighter with “just cause”.  Gilchrist responded that, given everything he is aware of, he is not in the position to discourage the town board.  Dotseth questioned if there is a petition the firefighter could file to reverse the town board decision.  Gilchrist stated that the handbook states that the grievance process is handled by the town board and, if the board makes a decision, there is no further level of grievance.  If it was to be challenged, it would be to district court.  
A motion was made by Bryan Lawrence and seconded by Jim Oliver that, based on the record as a whole, Paul Vollkommer be dismissed from the Northeast Sherburne Fire and Rescue Department. Bryan Lawrence directed further comments to Paul Vollkommer about the town board being well aware of his dedication.  Upon voice vote, the motion carried with no opposition.  Lawrence asked Vollkommer to turn his pager in to the town board as soon as possible.  

Adjourn/Recess – A motion was made by Lester Kriesel and seconded by Jim Oliver to adjourn at 7:33 p.m.  Motion carried.  
Respectfully submitted,

Cathy Stevens

Clerk/Treasurer

Attendees:  Troy Gilchrist, Paul Vollkommer, Jess Hall, Elaine Philippi, Ross Martin, Jesse Ewert, Elly Rittenour, Jim Buell, Larry Boeke, Jerome DeLong, Dennis Lindberg, Terry Carlile, Julius Dorweiler, Rodney Kriesel, Mary Beth Torborg, Mike Rademacher
